UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
WSG 18
Date Signed: July 13, 1979

MEMORANDUM

SUBJECT: WSG-64 Guidance for the | ssuance of
Variances® and Exemptions

FROM: Victor J. Kimm, Deputy Assistant Administrator
(sgned by Victor J. Kimm)
Office of Drinking Water (WH-550)

TO: Regiond Water Supply Representatives |-X

Attached is the subject guidance document which isto be used as the Office of Drinking
Water's policy on al aspects of variances and exemptions. A draft was previoudy circulated to the
Regions, States, and the Nationa Drinking Water Advisory Council for their review and commen.
This guidance replaces the previous correspondence on the subject - e.g., Water Supply Guidance
(WSG) - 28, 28-1, 28-2. The guidance on the Regiond review of State issued variances and
exemptions, WSG-55, remains in effect and should be used in conjunction with this guidance.

It is requested that you share this document with the States in your Region o that they will be
aware of the policy and procedures outlined in the guidance. A thorough understanding of the basis of
our policy (Preface and Section I) by the States will clarify many of the congtraints imposed by the Safe
Drinking Water Act and should minimize unnecessary confusion a the State leve.

The guidance is divided into five inter-reated sections. (1) conditions for granting; (2)
economic criteria; (3) toxicology; (4) procedures, and (5) compliance agreements. Questions regarding
toxicology should be referred to Joe Cotruvo; Craig Vogt is the contact for treatment technology, and
issues regarding procedures and economics should be addressed to Jm Manwaring. *

*Note: Needsto beupdated toreflect V& E rule.

1 NOTE: Thisis current guidance on variances and exemptions and should be
retained until it is superseded. Please note that the 1986 Amendments
require a compliance schedule at the time of granting the variance or
exemption. (Not within oneyear.) The 1986 Amendments also changed
the deadlines for exemptions. See SDWA Sections 1415 and 1416.
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Utilization of Variances and Exemptions

We recognize that there are non-compliance Situations where afew of the States have felt that
the issuance of a variance was the only viable dternative avallable to them. These Stuations have
included new systems, systems where the construction necessary to achieve compliance would extend
past the 1981 exemption deadline, cases where the gpplicable treatment would be extremey expensive
for the smdl utility, etc. While we are sengtive to these issues, we are condrained by the statutory
provisons of the Safe Drinking Water Act. In thisrespect, | have attached two additional documents
for your review and reference - please insure that the States receive copies of these dso.

The first document isthe legd interpretation by the Office of Generd Counsdl regarding the
granting of variances and exemptions. The second isa copy of the rlevant pages of arecent House
Committee Report on the issue of variance utilization. (See footnote on page 3 of the report). Both of
the documents clearly indicate that variances are to be restricted to only those systems which have
indalled the appropriate treetment technology and are gtill unable to comply with the maximum
contaminant level.

In addition to this legd mandate, there are important programmetic reasons why we do not
wish to open up the digihbility for variances. If systems could obtain variances on the grounds that
compliance was not feasible for their particular system without first ingtaling appropriate trestment
technology, the condraintsimposed by exemptions would be nullified. This could lead systemsthat did
not want to comply to argue economic unfeagibility to delay improvementsin drinking water qudity for
sgnificant periods of time.

With respect to the statutory deadline for exemptions -- January 1, 1981 for systems not joining
regiond systems, we intend to again discuss the problem with the Congress during oversight hearings
thisfdl. The heart of the problem is the statutory directive to set standards taking into account the cost
of treatment for large systems. Since there are economies of scalein water treatment, this means that
some smdl systems cannot afford to add trestment without some type of subsidy. When the Safe
Drinking Water Act was passed in 1974, Congress recognized this problem and indicated that |ater
action might be necessary. EPA expects that these problems will be addressed by the Congressin the
fall.

During the hearings early this year, EPA proposed that the deadline for exemptions be made
available to new systems where no aternative source exists and that the 1981 deadline for compliance
be extended. The crowded Congressional agendas and the concern of some members that we could
not quantify the magnitude of the problem--that is how many systems truly could not comply without
assistance rather than those systems that choose not to comply--led to the decision to put forth a
draight extension of authorities now, and consder substantive issues during oversght hearings thisfall.
Prior to these hearings we will work with you and the States to better define the nationa Situation.
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Actions Required

With respect to the variance and exemption issue, there are two sets of problemswe face. The
fird relates to avoiding the issuance of any new variances and/or exemptions which are not in
conformance with the law.

The second is attempting to correct any variances and/or exemptions which have been
incorrectly or illegaly issued in the past. Therefore, | am requiring that the following set of actions be
taken by the Regiond Offices

1.

Immediately disseminate the attached Guidance, OGC legd opinion, and House
Committee Report to the States. These documents clearly define our position on the
iSSues.

By August 15, provide us (Jm Manwaring) with aquick survey of State-issued
variances and exemptions. The information should include:

a Number and type (contaminant) of V& Esissued;

b. Size of systems,

C. Compliance deadline established if schedules have been issued;
d. Whether the system was in operation on June 24, 1977; and

e Where feasble, identify the specific system which the State believes cannot be
in compliance by January 1, 1981.

Thisinformation will be critical to usin developing our testimony for Congress.

Inform the States that any ingppropriately issued variances must be repeded (and
exemptions, compliance orders, etc. issued in place of avariance) as soon as possible.
By October 15, 1979, we expect the States to have made the necessary changes or to
have begun administrative procedures to do so.

Complete acomprehensive review of all FY 1979 State-Issued V& Es by January 1,
1980, (following WSG-55) and submit the reports to ODW (Jm Manwaring) by
February 1, 1980. The bassfor thisreview isthe fact that many of the inorganic
problems were not detected during FY 1978 due to the phasing of monitoring
requirementsin the regulations and thus, were not covered by the January 1979 review.
The authority for this review isin Sections 1415(a)(1)(F) and 1416(d) of the Act and
Section 146.22 of the Implementation Regulations.
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The States should aso understand that we do not intend to alow any inappropriate variances to
remain in effect. One dternative would be for EPA to request a declaratory judgment from a Federd
court that al such variances previoudy issued be invaid. Another dternative available to us would be to
initiate the revocation procedures related to variances and exemptions associated with abuse of
discretion in the Implementation Regulations, Part C, Sections 142.20 to 142.24. This could lead to
EPA-dictated changes in variances or exemptions and related compliance schedules without necessarily
revoking State primacy. These dternatives are now being fully investigated and EPA will take action by
the end of the year whereillegd variancesremain in effect. Hopefully, we will be able to work out
these problems with the impacted Statesin a cooperative fashion without the need for formal action.

It is our pogition that for non-compliance systems that are acting expeditioudy and in good faith
to meet existing MCL s, States should issue exemptions to provide the systems more time to comply as
long as the Situation does not pose an unreasonable risk to public health. Compliance schedules must
be issued within one year of issuance and must require compliance by the statutory deadlines. (NOTE:
1986 SDWA Amendments require compliance schedule at the time the variance or exemption is
issued.) In the case of new systems or systemsthat in good faith cannot achieve compliance by the
gtatutory deadlines, States may exercise their enforcement discretion to ensure compliance as
expeditioudy as practicable.

In conclusion, by whatever mechanisms available, EPA and the States should require as an
initid action that non-compliant systems undertake engineering studies to determine the best means for
compliance, and in cases where regiondization, dternative raw water sources, or blending are available,
they may be cheaper and preferable to additiond trestment for achieving compliance. Such efforts are
critica in separaing those systems that truly cannot comply without subsidy, from those who will not
comply. The former may require assstance in working with the Farmers Home Adminidiration (FHA)
or the Smdl Busness Adminidration (SBA) in order to comeinto compliance while the latter may
require appropriate enforcement actions.

Y our cooperation in the above actionsis gppreciated, and we fed that their implementation will
ensure nationaly consstent gpplication of the variance and exemption process. One copy of the
Guidance is attached for your use and reference. We are in the process of printing the entire document
for bulk shipment to the Region. We will forward 50 additiona copies to you when they are avallable -
in the interim, you may wish to forward pertinent sections of the guidance to the appropriate States.

* Some States use the term "variances' to refer to both variances and exemptions as distinguished
by the Federal Act. For such States, it will be necessary to clarify which type of variance has
been issued.



